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A. IDENTITY OF PETITIONER 

Bria Walker, petitioner here and appellant below, asks 

this Court to accept review of the Court of Appeals decision 

terminating review designated in Part B of this petition 

pursuant to RAP 13.3(a)(2)(b) and RAP 13.4(b). 

B. COURT OF APPEALS DECISION 

Ms. Walker seeks review of the decision by the Court of 

Appeals dated July 29, 2019, for which reconsideration was 

denied on September 25, 2019. Copies are attached as Appendix 

A and B. 

C. ISSUE PRESENTED FOR REVIEW 

A court's categorical refusal to consider a sentencing 

alternative constitutes a disregard of the law. A court also 

abuses its discretion when it displays unprofessional bias 

toward a criminal defendant when presiding over a case. The 

Court of Appeals recently chastised this same judge for 

unnecessarily hostile behavior toward a defendant who was also 

asking for a DOSA. 1 Should this court grant review where the 

judge's behavior denied Ms. Walker her right to an impartial 

1 State v. Lemke, 7 Wn. App. 2d 23, 434 P.3d 551 (2018). 
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proceeding before a judge who meaningfully exercises discretion, 

raising an issue of substantial public importance? 

D. STATEMENT OF THE CASE 

Bria Walker entered into drug treatment court after she 

was arrested for stealing property while homeless and 

unemployed. CP 53, 80-81, 187. 

When welcoming her to drug court, Judge Joseph Wilson 

pressed Ms. Walker to explain why she used drugs but 

interrupted her as she struggled to articulate her feelings, 

repeatedly calling her explanation "bullshit." 2/8/17RP 16-17. 

The judge brusquely told her, "Just quit using" drugs and 

informed her that he would not tolerate any relapses. Id. at 17, 

20. 

Several months later, this judge terminated Ms. Walker 

from drug court for failing to comply with its requirements, 

including positive UA's and a new arrest. CP 39-40. Following a 

stipulated bench trial, the court found Ms. Walker guilty as 

charged. 9/15/17RP 3. 

At sentencing, Ms. Walker asked the court to impose a 

prison-based DOSA. 11/3/17RP 9. Defense counsel explained Ms. 
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Walker had never served any significant prison sentence before, 

so the prison portion of a DOSA would be a substantial term of 

confinement for her. 11/3/17RP 9. A detailed DOSA/Risk 

Assessment reported prepared by the Department of Corrections 

agreed she was eligible for a DOSA. CP 188. 

Counsel further explained the true benefit of a DOSA was 

the long-term supervision it offered, which would best serve both 

Ms. Walker and the community. 11/3/17RP 9. Without long-term 

and closely monitored supervision, Ms. Walker would not have 

the tools she needed to change her path once she served a term 

in prison. Id. Ms. Walker and her mother both told the court Ms. 

Walker was committed to addressing her serious addiction and 

her need for help. 11/3/17RP 11, 16. 

However, Judge Wilson refused to impose a DOSA and 

instead ordered she serve the maximum possible prison 

sentence. 11/3/17RP 12. He said that her termination from drug 

court showed she was not qualified for a DOSA sentence. Id. at 

11-13. Instead, he said would impose a long sentence as a way to 

get her to change. Id. 
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The facts are further explained in Appellant's Opening 

Brief, in the relevant factual and argument sections, and are 

incorporated herein. 

E. ARGUMENT 

This Court should grant review because the 
trial court refused to impose a DOSA for 
impermissible reasons, while exhibiting 
unprofessional hostility, presenting an issue 
of substantial public importance. 

A court may never categorically refuse to consider a 

DOSA sentence for an eligible individual and may not deny this 

sentence for impermissible reasons. State v. Grayson, 154 Wn.2d 

333, 337-38, 111 P.3d 1183 (2005). 

The DOSA program authorizes trial judges to give eligible 

nonviolent drug offenders a reduced sentence, treatment, and 

increased supervision in an attempt to help them recover from 

their addictions. Id. at 337; see generally RCW 9.94A.660. 

Under this program, the court imposes a prison sentence 

of one-half the midpoint of the standard range sentence. Id. 

While in prison, the individual receives chemical dependency 

treatment. RCW 9.94A.660(5)(a). Once the person completes the 

total confinement part of the sentence, he serves the rest of the 
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sentence in closely monitored community supervision and 

treatment. RCW 9.94A.660(2). But if a person fails to comply 

with the conditions of a DOSA, even while in prison, DOC may 

administratively revoke the drug-treatment program and 

require the person to serve the remainder of the sentence in 

prison. RCW 9.94A.660(8)(c); Grayson, 154 Wn.2d at 338. 

The statute provides the court with mandatory criteria to 

evaluate in determining eligibility. RCW 9.94A.660. 

An off ender is eligible for the special drug offender 
sentencing alternative if: 

(a) The offender is convicted of a felony that is 
not a violent offense or sex offense and the violation 
does not involve a sentence enhancement under 
RCW 9.94A.533 (3) or (4); 

(b) The offender is convicted of a felony that is 
not a felony driving while under the influence of 
intoxicating liquor or any drug under RCW 
46.61.502(6) or felony physical control of a vehicle 
while under the influence of intoxicating liquor or 
any drug under RCW 46.61.504(6); 

(c) The offender has no current or prior 
convictions for a sex offense at any time or violent 
offense within ten years before conviction of the 
current offense, in this state, another state, or the 
United States; 

(d) For a violation of the Uniform Controlled 
Substances Act under chapter 69.50 RCW or a 
criminal solicitation to commit such a violation 
under chapter 9A.28 RCW, the offense involved only 
a small quantity of the particular controlled 
substance as determined by the judge upon 
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consideration of such factors as the weight, purity, 
packaging, sale price, and street value of the 
controlled substance; 

(e) The offender has not been found by the United 
States attorney general to be subject to a 
deportation detainer or order and does not become 
subject to a deportation order during the period of 
the sentence; 

(f) The end of the standard sentence range for the 
current offense is greater than one year; and 

(g) The offender has not received a drug offender 
sentencing alternative more than once in the prior 
ten years before the current offense. 

RCW 9.94A.660(1). 

Ms. Walker met the criteria for a DOSA. A DOSA Risk 

Assessment Report explicitly stated her eligibility. CP 188. It 

described her history of drug dependence, starting from pain 

medication she received in 11th grade. CP 186. She struggled to 

hold a job, lost custody of her son, and lived on the streets with 

prostitution and criminal activity as necessary tools to support 

herself. CP 186-87. A DOSA would supply her with critical 

support, under the threat of prison. 

The sentencing court refused to impose a DOSA by 

relying on her drug court termination to deem her ineligible. It 

stated-that a therapeutic setting will not "do you any good, 

because the therapeutic setting that we've had you in the 
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different modalities does not change your behavior." 11/3/17RP 

11-12. 

Instead of balancing test the interests at stake in a 

DOSA, the judge ambiguously ruminated, ''You're still running, 

and you don't even know what you're running from. But I know 

what you're running from, you're running from yourself, 

whether you admit it or not, that's what you're running from." 

(11/3/1 7) RP 12. The judge told her "[U]ntil you're ready to 

forgive yourself, until you're ready to accept yourself, there's 

nothing left for you out here." 11/3/1 7RP 13. 

While this case was pending on appeal, the Court of 

Appeals chastised this same judge, who was also presiding over 

drug court, for his demeaning and unprofessional treatment of a 

drug court participant. State v. Lemke, 7 Wn. App. 2d 23, 434 

P.3d 551 (2018). This judge similarly refused a request for a 

DOSA sentence, after terminating a defendant from drug court, 

and acted with unacceptable hostility and coarseness during 

these proceedings. Id. at 27-28. 

As Lemke explains, in all court proceedings, 
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Judges have a duty to conduct themselves with respect for 
those they serve, including the litigants who come before 
them. "A judge who manifests bias or prejudice in a 
proceeding impairs the fairness of the proceeding and 
brings the judiciary into disrepute." Code of Judicial 
Conduct, Canon 2 cmt. 1. Epithets and slurs are 
manifestations of bias or prejudice. Code of Judicial 
Conduct, Canon 2 cmt 2. 

Id. at 27. 

This judge displayed similarly unreasonable hostility 

toward Ms. Walker, even if his language was not as coarse as in 

Lemke. 

When admitting Ms. Walker into drug court, Ms. Walker 

explained the reason she has been using drugs since she was 

fourteen is because she is an addict. 2/8/17RP 8. The judge 

interrupted her and hostilely responded, "That's no reason. If 

that was the reason, you already have the answer, I'm an addict, 

and you wouldn't use. If you believe that you're an addict, then 

you know you can't use, so you wouldn't use. So that's obviously 

not the reason." Id. He then asked her "Uncomfortable now?" Id. 

She responded no, and he said, "I haven't even begun yet." 

2/8/1 7RP 8-9. 
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When asking Ms. Walker why she did drugs, the judge 

also interrupted saying, "Bullshit." 2/8/17RP 17. 

During sentencing, Ms. Walker expressed she would 

continue fighting her addiction. 11/3/1 7RP 11. The court again 

called her a liar for saying, "I'm not going to stop fighting," and 

instead told her, "you stopped fighting a long time ago. You just 

have." Id. 

The sentencing court recognized that Ms. Walker had a 

serious drug dependency; she met the DOSA eligibility 

requirements; and she wanted to get better, but the court 

refused to grant her a DOSA because of her termination from 

drug court. But it refused to consider her request for a DOSA 

because of its belief that once being terminated from drug court, 

a person cannot receive a DOSA. 

Its demeaning and unreasonably hostile treatment of Ms. · 

Walker, belittling her rather than meaningfully considering her 

request for a DOSA, denied Ms. Walker her right to a fair 

proceeding before an impartial judge who meaningfully 

exercises discretion. 
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"Under the state and federal constitutions, a criminal 

defendant has the right to be tried and sentenced by an 

impartial court." State v. Solis-Diaz, 187 Wn.2d 535, 539, 387 

P.3d 703 (2017); see also Const. amends. VI, XIV; Const. art. I,§ 

22. A judge not only has to be impartial but must also "appear" 

to be impartial. Solis-Diaz, 187 Wn.2d at 540. A proceeding is 

valid under the fairness doctrine only if a "reasonably prudent, 

disinterested observer" would conclude the hearing was fair and 

impartial. Id. Where the record shows a judge's bias, the 

appellate court should remand, and resentencing proceedings 

should be held before a new judge. Id. at 541. 

Furthermore, "[n]o judge wielding the power of the State 

in any courtroom" may curse and demean litigants. Lemke, 7 

Wn. App. 2d at 27. The "informal and confrontational culture of 

drug court" does not permit a judge to use slurs, epithets, or 

otherwise show personal animosity toward parties. Id. 

The Commission on Judicial Conduct recently 

admonished this same judge for calling a defendant "an animal" 

at a sentencing hearing. In re the Honorable Joseph Wilson, 

Public Actions 2018 (State of Washington Commission on 
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Judicial Conduct May 11, 2018), 

https://www.cjc.state.wa.us/index.php?page=activity&section=p 

ublic_actions&year=2018#8662. The Commission found the 

judge violated Canon 1 of the Code of Judicial Conduct (Rules 

1.1 and 1.2) and Canon 2 (Rules 2.2, 2.3, 2.6, and 2.8). Id. The 

Commission also determined the judge's "confrontation and 

harsh manner" conveyed "the impression that a ruling is made 

out of emotion or personal preference, rather than reason and 

impartial accordance with the law." Id. 

The judge's similar unexplained hostility towards Ms. 

Walker during drug court influenced its decision to deny the 

DOSA. Here, any objective observer could reasonably question 

the judge's impartiality and failure to appear impartial. 

The sentencing court abused its discretion by refusing to 

assess Ms. Walker for a DOSA and instead categorically denying 

her because it deemed her drug court termination rendered her 

incapable of rehabilitation through treatment. It treated her in 

an unreasonably hostile fashion in the course of these 

proceedings. Substantial public interest favors review when the 
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judge categorically refused to consider a DOSA application from 

an eligible person based on personal bias. 

F. CONCLUSION 

Based on the foregoing, Petitioner Bria Walker 

respectfully requests that review be granted pursuant to RAP 

13.4(b). 

DATED this 25th day of October 2019. 

Respectfully submitted, 

NANCY P. COLLINS (WSBA 28806) 
Washington Appellate Project (91052) 
Attorneys for Petitioner 
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FILED 
7/29/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 
V. 

BRIA BEATRICE WALKER, 

Appellant. 

No. 77707-6-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: July 29, 2019 

LEACH, J. - Bria Walker was convicted of second degree possession of 

stolen property, theft of a motor vehicle, and two counts of second degree 

identity theft after being terminated from Adult Drug Treatment Court (drug court). 

She appeals the superior court's denial of her request for a drug offender 

sentencing alternative (DOSA) and the imposition of four legal financial 

obligations (LFOs). She also challenges the adequacy of the court's findings of 

fact and conclusions of law entered upon her convictions but not the sufficiency 

of the evidence to support the convictions. 

First, the court reasonably exercised its discretion when it denied her 

DOSA, appropriately considering the record before it. And Walker does not show 

a lack of impartiality. We affirm the denial of the DOSA. 



No. 77707-6-1 I 2 

Second, in light of State v. Ramirez1 and the recent amendments to RCW 

36.18.020(2)(h), RCW 2.30.030(5), and RCW 10.01 .160(3), we remand for the 

superior court to strike the filing fee, deoxyribonucleic acid (DNA) fee, and drug 

court fee. But because RCW 7.68.035(1)(a) requires that the sentencing judge 

impose a victim penalty assessment on a defendant convicted of a crime, we 

affirm this fee. 

Last, Walker cannot challenge the adequacy of the court's written findings 

and conclusions under CrR 6.1 (d) for the first time on appeal where she makes 

no challenge to the sufficiency of the evidence to support her convictions. 

We affirm in part and remand for the superior court to strike the relevant 

fees. 

BACKGROUND 

In December 2016, the StaJe charged Walker with second degree 

possession of stolen property, theft of a motor vehicle, and two counts of second 

degree identity theft. On February 8, 2017, the superior court approved Walker's 

entry into drug court. 

While she was in drug court, two of her urinalyses (UAs) tested positive for 

methamphetamine, she missed two group sessions and a doctor's appointment, 

she failed to appear for one UA, and she failed to appear in court on August 11, 

2017. The drug court issued a bench warrant. 

1 191 Wn.2d 732, 747, 426 P.3d 714 (2018). 
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No. 77707-6-1 / 3 

In early September, police arrested her on new charges for possession of 

drug paraphernalia and retail theft in the third degree. Later that month, the 

superior court terminated her from drug court "[g]iven [her] new criminal charges, 

[her] being on warrant status, basically a complete failure of drug court." 

The superior court conducted a stipulated bench trial and found Walker 

guilty as charged and entered findings of facts and conclusions of law. Walker 

requested a DOSA. The Department of Corrections (DOC) conducted a 

screening and recommended against her receiving a DOSA. 

At the sentencing hearing, the prosecution opposed a DOSA and 

recommended the court sentence Walker to the upper end of the standard range. 

Walker's counsel said that a DOSA by itself would "be the longest prison time 

she's ever done, by a great deal." Counsel asserted that the ongoing supervision 

under DOSA would make Walker less of a risk to the community than she would 

be if given the standard range sentence with less monitoring. Walker said she 

was sorry for giving up on herself and told the court that she was "not done 

fighting" her addiction. Walker's mother told the court that a DOSA would help 

Walker battle her serious addiction. 

The court denied Walker's DOSA request and sentenced her to 57 months 

in prison and 12 months of community custody. It also ordered a chemical 

dependency evaluation and required her to follow any recommended treatment. 

It imposed a $500 victim penalty assessment, a $200 filing fee, a $100 DNA fee, 

-3-
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and a $900 drug court fee. It waived all other fines, fees, costs, and 

assessments. 

Walker appeals. 

ANALYSIS 

Denial of Walker's DOSA Request 

Walker asserts that the superior court did not exercise unbiased discretion 

when it denied her DOSA request. We disagree. 

First, she contends that the trial court categorically denied her DOSA · 

request. RCW 9.94A.660 authorizes a judge to order a reduced sentence, 

treatment, and supervision to an eligible nonviolent drug offender.2 We generally 

do not review a decision whether to grant a DOSA.3 But we may review the 

procedure the court used to reach its decision.4 If a trial court categorically 

refuses to consider a statutorily authorized sentencing alternative, it abuses its 

discretion and commits reversible error.5 

For example, in State v. Grayson,6 the Washington Supreme Court 

reversed Grayson's sentence because the trial court denied him a DOSA 

2 State v. Grayson, 154 Wn.2d 333, 337, 111 P.3d 1183 (2005). 
3 Grayson, 154 Wn.2d at 338 (citing State v. Bramme, 115 Wn. App. 844, 

850, 64 P.3d 60 (2003)); State v. Williams, 149 Wn.2d 143, 146, 65 P.3d 1214 
(2003). 

4 Williams, 149 Wn.2d at 147. 
5 Grayson, 154 Wn.2d at 342 (quoting State v. Garcia-Martinez, 88 Wn. 

App. 322, 330, 944 P.2d 1104 (1997)). 
6 154 Wn.2d 333, 342, 111 P.3d 1183 (2005). 

-4-



No. 77707-6-1 I 5 

"'mainly' because [the court] believed there was inadequate funding to support 

the program" and "did not articulate any other reasons for denying the DOSA." 

Here, the trial court considered all of the evidence and arguments before it 

and addressed them on the record. These included DOC's recommendation 

against a DOSA, the prosecution's argument against a DOSA, Walker's 

counsel's argument for a DOSA, Walker's argument for a DOSA, and Walker's 

mother's e-mail and her statements to the court in support of a DOSA. The trial 

court, addressing Walker, described its reasons for denying her DOSA request: 

You've been using for a long time. We've got more than a dozen 
inpatient treatment programs for you, three here in this drug court, 
different modalities .... 

You've been on methadone. You've been on Suboxone. 
You've ... attempted Vivitrol. The Vivitrol didn't work because­
well, it actually did work because you used meth instead. Yo'u got 
around the Vivitrol, because Vivitrol is a heroin blocker, [an] opioid 
blocker, so you used meth .... I don't know what [you mean when 
you say], "I'm not going to stop fighting"; you stopped fighting a long 
time ago. You just have. You're fighting for your addiction. I don't 
see where a therapeutic setting will do you any good, because the 
therapeutic setting that we've had in these different modalities does 
not change your behavior. 

And so in the classic talk of recovery, clearly, bottom line is 
you haven't reached bottom. The consequences are not severe 
enough for you to make any changes .... There's no doubt in my 
mind that at times you truly do want to be clean and sober. I don't 
think there's any doubt in my mind about that, but you haven't, in 
any respect, given yourself any permission to be clean and 
sober .... 

And so my thought here is just [to] sentence you to the 
maximum amount that I can do, 57 months, and maybe during that 
period of time, the gravity cif your addiction will maybe impress 
upon you that you need to change your behavior. Because you 

-5-
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_have every tool at your disposal, you've been immersed in the 
recovery field .... 

[Your mother] thinks there's another way to work with you. I 
don't know any other way to work with you, because when 
somebody won't work with themselves, there's no way for us to 
work with them. So until you're ready to forgive yourself, until 
you're ready to accept yourself, there's nothing left for you out here. 
I wish it was different, but it isn't. 

So I'm going to deny the motion for a prison-based DOSA 
and sentence you to the terms [that] you contracted in for. 

Contrary to Walker's claim, the superior court considered far more than 

simply Walker's termination from drug court. It did not categorically deny her the 

DOSA. 

Second, Walker contends that the judge exhibited unfairness and bias 

toward her during the hearing accepting her into drug court and at the sentencing 

hearing. For this reason, she asks this court to reverse and remand for 

resentencing before a different judge. The State contends that Walker cannot 

raise this issue on appeal because she did not raise it in the trial court. It also 

contends that the trial judge did show or appear to show unfairness or bias 

toward Walker. 

Generally, a party may raise on appeal only those issues raised at the trial 

court.7 But an appellant may raise an issue for the first time on appeal if it 

involves a manifest error affecting a constitutional right. 8 This test, however, 

requires a trial court error. This court must preview the merits of the claimed 

7 RAP 2.5(a). 
8 RAP 2.5(a). 

-6-
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constitutional violation to determine. whether the argument is likely to succeed.9 

Only if an error did occur does this court address whether the error caused actual 

prejudice and was therefore manifest. 10 

The federal and state constitutions each guarantee a criminal defendant 

the right to an impartial court for trial and sentencing proceedings. 11 Under "the 

appearance of fairness doctrine, a judicial proceeding is valid if a reasonably 

prudent, disinterested observer would conclude that the parties received a fair, 

impartial, and neutral hearing."12 

Drug court is therapeutic court, where a judge has statutory authority to 

work "in ways that depart from traditional judicial processes to allow defendants 

or respondents the opportunity to obtain treatment services to address particular 

issues that may have contributed to the conduct that led to their arrest."13 

Walker relies on comments the trial judge made in February 2017 in an 

exchange with Walker before accepting her into drug court and at the sentencing 

hearing. At the February 2017 hearing, the judge spoke strongly to Walker and 

to the other participants. Early in the proceeding, he asked Walker why she used 

drugs every day. 

9 In re Det. of Brown, 154 Wn: App. 116, 121-22, 225 P.3d 1028 (2010). 
10 State v. Kirkman, 159 Wn.2d 918,935, 155 P.3d 125 (2007). 
11 U.S. CONST. amends. VI, XIV; WASH. CONST. art. I § 22; State V. Solis­

Diaz, 187 Wn.2d 535, 539-40, 387 P.3d 703 (2017). 
12 Solis-Diaz, 187 Wn.2d at 540 (citing State v. Gamble, 168 Wn.2d 161, 

187, 225 P.3d 973 (2010)). 
13 RCW 2.30.030(1). 

-7-
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MS. WALKER: I believe I'm an addict. I know I can't use. I 
still use. 

THE COURT: Why? Because I'm an addict? It's a circular 
argument. It's a cop-out. Uncomfortable now? 

MS. WALKER: No, I'm not uncomfortable. 

THE COURT: I haven't even begun yet. 

MS. WALKER: I just don't have the answers yet. Hopefully 
I'll. figure it out. 

THE COURT: Would it blow your mind if I told you you did? 

MS. WALKER: I mean. 

THE COURT: You all do already. 

Later, the judge asked Walker again why she used, and they had the 

following exchange: 

MS. WALKER: To hide my feelings ... , I guess. 

THE COURT: So you agree that you want to feel different. 
That's why you use, because you don't like the way you feel when 
you're not using. Right? 

MS. WALKER: My feelings. 

THE COURT: Everybody with me? Not with me? 

MS. WALKER: No, I mean, I am to a certain extent, but .... 

THE COURT: What extent? 

MS. WALKER: Well, I mean, I don't really use to like-well, I 
mean, I'm sure I do. But I mean, I do it more because the lifestyle 
and using is-

THE COURT: Bullshit. 

MS. WALKER: -all I know. 

THE COURT: Bullshit. 

-8-
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MS. WALKER: It's uncomfortable for me to be clean. 

THE COURT: Right. It has nothing to do with the lifestyle. 
These are all little excuses you're making yourself so you don't 
really deal with the real issue. Lifestyle. Your lifestyle's good. 
Your lifestyle landed you talking in front of me in a court of law on a 
Wednesday afternoon on February the 8, 2017. 

What [is it] about that lifestyle that's so appealing? 

MS. WALKER: I didn't say anything was appealing about it. 

THE COURT: Lifestyle. 

MS. WALKER: I said it's all I know. I don't have like any 
silver memories of myself. So to be sober-

THE COURT: That's cool. 

MS. WALKER: -is very uncomfortable. 

THE COURT: Why? 

MS. WALKER: Because I don't know how to. 

THE COURT: Just quit using. I got you kind of sidetracked 
on that one. So I started with the proposition that we use. Now 
you're telling me you're closing me off now. That's the international 
body language sign. So we start with the proposition that we use to 
make ourselves feel better or different, to change our perception, to 
have a different reality because we don't like what it was before we 
used. 

We don't like our reality when we're not using or we don't 
like our-ourselves when we're not using. I know this, because 
nobody in their right mind would continue to use if it made them feel 
worse. That just doesn't happen. It's like hitting yourself over the 
head with a hammer. So you must like something of it, and if 
you're honest about it, you like not thinking. 

So logically, it follows, we don't like where we're at when 
we're not using. We don't like who we are. We don't like our 
reality. We don't like the feelings we have when we're not using. 
And there's the answer. What is it here that we don't like about 
ourselves? 

-9-
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What's the malfunction? What's the hurt? What's the 
injury? What's the anger? What's the upset? What is it here that 
keeps that voice going, the little voice that we hear that says we're 
no good and if people really knew who we were, they'd want 
nothing to do with us, a voice that says we don't deserve to be 
happy, we don't deserve success. 

That voice here that says we don't deserve to be clean and 
sober. We're pieces of shit, and if anybody really knew who we 
were, they'd hate us as we hate ourselves. 

Where is that voice coming from, that's the question. Why 
do you use? To shut the voice up. Am I right? Or am I right? 
You['ve] got to answer the question. Where is the voice coming 
from? Answer the question, you'll be free. You don't answer the 
question, we're just playing games. 

You have to drill down here. It's not about not using. Hell. 
About 10 years from now your brains are going to explode and 
you're going to say it had nothing to do with drugs. My addiction 
has nothing to do with drugs. This has everything to do with in here 
and this malfunction. It doesn't make any sense any other way. 

You got to ask the question. You got to have the courage to 
do it. Is it hard? Hardest thing you'll ever do in your lives. Hardest 
thing you'll ever do in your lives is to have that conversation and get 
right by yourselves. There's no other way, though. There's no 
other path. 

I don't believe in relapses. I just believe that you haven't 
answered the question sufficiently, that you hadn't given it a full and 
honest examination, that you haven't drilled down to find out who 
you are. 

When did you start using? 

MS. WALKER: When I was 13. 

THE COURT: Thirteen. You have no idea who you are, 
which is kind of sad. But it's kind of cool in the sense that now you 
can define who you want to be. They say that until your brains are 
fully developed at the age of 25, if you dump a bunch of mood into 
the mind-altering substances on top of it, it stops the natural growth 
and progression. 
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So I got a 20-13-year-old in a 27-year-old body over here, 
who's trying to search and find out who she is, but the beauty of it is 
you can write your own damn story if you have the courage to do 
so. 

That's what I do here, that's my function, is to make sure 
you're engaging in that type of discovery. Anybody can sit here 
and be like a probation officer, but I don't want to do that. I don't 
care about that. I don't care about your UAs. I don't care about 
your-I don't care. What I care about is are you doing the work 
necessary inside to make a goddamn difference. That's what I care 
about. 

At the final sentencing hearing, the judge responded to Walker's 

statement that she "was not done fighting" with the statement quoted earlier in 

this opinion. 

Later, when he sentenced her, he said, "[U]ntil you're ready to forgive 

yourself, until you're ready to accept yourself, there's nothing left for you out 

here. I wish it was different, but it isn't." 

Walker pulls phrases from the exchanges, such as, "I don't believe in 

relapses," "Uncomfortable now?," and "you stopped fighting long ago." But when 

considered in the context of the entire February 2017 exchange and the 

complete sentencing hearing, these phrases do not establish bias. For example, 

Walker contends the judge called her a liar. At the initial hearing, the judge did 

question her honesty when he commented, "Bullshit," after she said the lifestyle 

was all she really knew. But then she revealed that it was "uncomfortable" for 

her "to be clean," and the judge responded, "Right." Although a judge should not 

use profanity, this exchange does not establish bias. Rather, it shows the 

judge's intent to engage Walker in the therapeutic process of addressing her 
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addiction. During that same proceeding, he also welcomed her to drug court, 

-

spoke of her inherent capacity to do the needed work, and displayed no 

, indication that he anticipated she would fail in the program. 

An exchange between Walker and the trial judge at a May 2017 hearing 

illustrates the judge's attitude toward Walker. Walker appeared because she had 

not attended a UA test. She was also late to the hearing. After the judge 

imposed sanctions for this misconduct, the following exchange occurred: 

THE COURT: Anything you need from me? 

MS. WALKER: No. Just keep pushing me. 

THE COURT: Okay. I can do that. 

MS. WALKER: (Unintelligible) I'll get in trouble. 

THE COURT: Are you sure? 

MS. WALKER: Yeah. 

The COURT: All right. Thanks for coming back. Thanks for 
allowing me to talk with you. I'll see you next week. You stay until 
the end of the calendar. 

The court then asked those present to applaud Walker, presumably 

because she had been clean and sober for 55 days. 

Walker cites State v. Lemke, 14 in which the same superior court judge did 

not appear reasonably impartial toward a participant in drug court. During those 

proceedings, the judge called Lemke a "fucking addict" and "just a criminal."15 

14 7 Wn. App. 2d 23, 27-28, 434 P.3d 551 (2018). 
15 Lemke, 7 Wn. App. 2d at 25, 27. 
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He told Lemke, "You can't even give me a clean date you're so fucked up"16 and 

said, "So not only is he an addict, he's also a liar and thief."17 After Lemke's 

attorney requested a DOSA, the judge said, "I'm not giving him a residential 

DOSA."18 

The judge's treatment of Walker does not compare to his treatment of 

Lemke. He did not call Walker a thief or a criminal. Instead, he pushed her to 

explore the cause of her drug use and told her she had the capacity to address 

her addiction. He considered the results of the DOC's screening and the 

statements by the parties and their witnesses. We conclude that Walker fails to 

establish that a reasonable person might question the impartiality of the superior 

court judge. So she does not establish manifest constitutional error entitling her 

to raise this issue for the first time ori appeal. 

Legal Financial Obligations 

Next, Walker asserts that the trial court erred in imposing four LFOs 

because the 2018 amendments to LFO-related statutes enacted under House Bill 

1783 retroactively apply to her. We agree that three of the four fees she 

challenges must be stricken. 

A. Mandatory Victim Penalty Assessment 

Walker challenges the court's imposition of the $500 victim penalty 

assessment. RCW 7.68.035(1)(a) requires that a trial court impose a penalty 

16 Lemke, 7 Wn. App. 2d at 26. 
17 Lemke, 7 Wn. App. 2d at 26. 
18 Lemke, 7 Wn. App. 2d at 26. 
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assessment on "any person ... found guilty in any superior court of having 

committed a crime," except for crimes identified in RCW 7.68.035(2). These 

assessments fund programs for victims and witnesses. 19 The statutory 

amendments passed in 2018 retain the fee as mandatory. 20 The court did not err 

in imposing the victim penalty assessment. 

B. Discretionary Fees 

Walker challenges the $200 filing fee, the $100 DNA fee, and the $900 

drug court fee on the grounds that the legislature's 2018 modifications to LFO 

statutes apply to her sentence. 

In 2015, the Washington Supreme Court held that under RCW 

10.01 .160(3), sentencing judges must "make an individualized inquiry into the 

defendant's current and future ability to pay before the court imposes LFOs."21 

Subsequently, in 2018, the legislature passed House Bill 1783 which amended 

statutes governing the imposition of discretionary LFOs. House Bill 1783, 

effective June 7, 2018, amended former RCW 36.18.020(2)(h) (2015) to prohibit 

trial courts from imposing the $200 court filing fee on indigent defendants.22 It 

also eliminated the mandatory $100 DNA collection fee where "the state has 

previously collected the offender's DNA as a result of a prior conviction."23 It did 

19 RCW 7.68.035(4). 
20 LAWS OF 2018, ch. 269 § 19; State V. Gatling, 193 Wn.2d 252, 259-60, 

438 P.3d 1174 (2019) (noting that House Bill 1783 "specifically and repeatedly" 
identifies the assessment fee as mandatory). 

21 State v. Blazina, 182 Wn.2d 827, 839, 344 P.3d 680 (2015). 
22 LAWS OF 2018, ch. 269, § 6(3). 
23 RCW 43.43.7541. 
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not directly affect RCW 2.30.030(5) which confers on the superior court the 

discretion to reduce or waive fees for therapeutic courts "[u]pon a showing of 

indigence under RCW 10.101.010." But it amended RCW 10.01.160(3) to 

prohibit sentencing courts from imposing discretionary costs on indigent 

defendants.24 Under Ramirez, these amendments apply prospectively to Walker 

because her direct appeal was pending at the time of the amendment's 

enactment. 25 

The superior court did not make an inquiry into Walker's ability to pay 

before it imposed the LFOs at issue. And Walker demonstrated her indigency for 

this appeal.26 Walker was convicted of several felonies in 2014, and the 

prosecution's record of her criminal history stated that the State had previously 

collected her DNA. And the judgment and sentence in this case states that DNA 

testing was not required because the Washington State Patrol Crime Laboratory 

already had a sample.27 

24 LAWS OF 2018, ch. 269, § 17(2)(h). 
25 Ramirez, 191 Wn.2d at 747. The State's response focuses largely on 

the cost of drug court and declares that "[i]f fees could not be imposed against 
indigent participants, they could rarely be imposed at all [in drug court]." This 
argument ignores Ramirez and Blazina. As the court in Blazina noted, "[T]he 
State cannot collect money from defendants who cannot pay." Blazina, 182 
Wn.2d at 837. 

26 · Ramirez similarly demonstrated his indigence at the appeal stage. 
Ramirez, 191 Wn.2d at 747. 

27 The State asserts, "In the present case, the record does not show 
whether or not the defendant previously submitted a DNA sample." But it fails to 
address the documents in the record asserting that she did previously submit a 
sample. And, if these are insufficient, it fails to identify what, exactly, is sufficient 
to show DNA was previously collected. 
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The State concedes that the $200 filing fee should be stricken. We agree 

and remand for that purpose. Because the record shows that the State has 

already collected Walker's DNA, we also remand for the superior court to strike 

the $100 DNA collection fee.28 Finally, because the drug court fee is 

discretionary and the 2018 amendment to RCW 10.01 .160(3) prohibits 

sentencing courts from imposing discretionary costs on indigent defendants, we 

remand for the superior court to strike the $900 drug court fee. 

Findings of Fact and Conclusions of Law 

Last, Walker challenges, under CrR 6.1 (d), the adequacy of the trial 

court's findings of fact and conclusions of law entered with her convictions. She 

claims they were insufficient because "they reiterated the charging document and 

added no information about the factual basis for each crime." Walker does not 

challenge the sufficiency of the evidence to support her convictions. She does 

not claim that the findings fail to address any element of a crime for which the 

court convicted her. Nor does she claim that the trial court failed to find any 

element of any crime proved beyond a reasonable doubt. 

In response, the State contends that Walker cannot raise this issue 

because she did not object to the adequacy of the findings and conclusions in the 

trial court. We agree. 

28 The State cites to State v. Thibodeaux, 6 Wn. App. 2d 223, 230, 430 
P.3d 700 (2018), review denied, 192 Wn.2d 1029 (2019). It states that here, as 
in Thibodeaux, the record is silent as to whether Walker's DNA was collected. 
But the record here is not silent. 
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As we have noted, a party generally may not raise an issue for the first 

time on appeal. Unlike Walker's claim of judicial bias, this claim does not raise 

any constitutional issue. Nor does she assert that any other exception to the 

general rule applies. Indeed, Walker does not respond in her reply brief to the 

State's argument. We exercise our discretion under RAP 2.5 and decline to 

consider the issue. 

CONCLUSION 

We affirm in part and remand for the superior court to strike the criminal 

filing fee, the DNA collection fee, and the drug court fee from the judgment and 

sentence. 

~ ( ;J 
WE CONCUR: 
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